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How to Respond 

This template replicates the questions posed in the online survey on the 

Environmental Plans, Principles and Governance for Northern Ireland Public 

Discussion Document found at:  

https://www.daera-ni.gov.uk/consultations/environmental-principles-and-

governance.  

The full text of the consultation can be found on the Department’s website by 

following the link above or by contacting us to request a hard copy. It is 

recommended that you should read the full consultation document before 

completing your response, whether you choose to use this template or the 

Citizen Space Hub. 

If you wish to use this template for your response, please reply by e-mail or hard 

copy respectively to: 

environment.bill@daera-ni.gov.uk  

or 

Environment Bill Team 

Department of Agriculture, Environment and Rural Affairs  

Environmental Policy Division  

2nd Floor  

Klondyke Building 

1 Cromac Avenue 

Gasworks Business Park 

Belfast BT7 2JA 

Early responses are encouraged but all responses should arrive no later than 

5pm on Friday 25 February 2021. Before you submit your responses please read 
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the “Freedom of Information Act 2000 - Confidentiality of Consultation 

Responses” section below, which gives guidance on the legal position.  

Freedom of Information Act 2000 – Confidentiality of Consultations  

The Department will publish a summary of responses following completion of 

the consultation process. Your response, and all other responses to the 

consultation, may be disclosed on request. The Department can refuse to 

disclose information only in exceptional circumstances. Before you submit your 

response, please read the paragraphs below on the confidentiality of 

consultations and they will give you guidance on the legal position about any 

information given by you in response to this consultation.  

The Freedom of Information Act 2000 gives the public a right of access to any 

information held by a public authority (the Department in this case). This right 

of access to information includes information provided in response to a 

consultation. The Department cannot automatically consider as confidential 

information supplied to it in response to a consultation. However, it does have 

the responsibility to decide whether any information provided by you in 

response to this consultation, including information about your identity, should 

be made public or treated as confidential.  

This means that information provided by you in response to the consultation is 

unlikely to be treated as confidential, except in very particular circumstances.  

The Lord Chancellor’s Code of Practice on the Freedom of Information Act 

provides that:  

• the Department should only accept information from third parties in 

confidence if it is necessary to obtain that information in connection with 

the exercise of any of the Department’s functions and it would not 

otherwise be provided;  
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• the Department should not agree to hold information received from third 

parties ‘in confidence’ which is not confidential in nature;  

• acceptance by the Department of confidentiality provisions must be for 

good reasons, capable of being justified to the Information Commissioner.  

For further information about confidentiality of responses, please contact the 

Information Commissioner’s Office:  

Tel: (028) 9027 8757 

Email: ni@ico.org.uk 

Website: https://ico.org.uk/ 
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ABOUT YOU 
 
Name (required) 

Nichola Hughes 

 
E-mail address (if responding electronically) 

nichola@sustainableni.org 

 
Address (if responding by post) 

 

 
Organisation (if applicable) 

Sustainable Northern Ireland (SNI)  

 
Please note that the text boxes used throughout this template will expand to 
accommodate your response – there is no character limit. 
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ENVIRONMENTAL PRINCIPLES 
 
Q1:  Should Northern Ireland continue to be guided by these environmental 

principles in the long term?  
 

Yes ☒ 
 

No ☐ 
 

If so, would you agree with the mechanism for a policy statement of 
Environmental Principles as outlined above?  

  
Yes ☐ 

 

No ☒ 

 

 Additional comments 

The consultation document refers to sustainability where it says  

 

“Ultimately, health and prosperity depend on our natural environment. Achieving economic 
growth at the cost of its degradation through over-exploitation or pollution is not 
sustainable.” (Draft Programme for Government Framework 2016 - 21, p.19). 

 

The discussion document then goes on to refer to DAERA’s vision which is:  

“Sustainability at the heart of a living, working, active landscape, valued by everyone.” 

Yet there is no mention of UN Sustainable Development Goals (SDGs) in the discussion 
document, which SNI believes should be overarching framework for all policy and decision 
making in Northern Ireland.   

 

SNI agrees that NI should continue to be guided by the principles currently enshrined in the 
Treaty on the Functioning of the European Union namely:  

(a) the principle that environmental protection should be integrated into the making of 
policies,  

(b) the principle of preventative action to avert environmental damage,  

(c) the precautionary principle, so far as relating to the environment,  

(d) the principle that environmental damage should as a priority be rectified at source 

(e) the polluter pays principle. 
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The integration principle should require environmental protection requirements to be built 
into policy development, including at early stages, leading to more holistic policy making. 
However, the status of these, and any other principles that may be applied, is an important 
factor in how successful any environment bill and any environmental regulatory body in NI 
will be. This is because, as a general rule, principles do not have the same legal standing as 
laws, as was pointed out by the then Secretary of State for Environment, Food and Rural 
Affairs Michael Gove MP in his evidence to the House of Commons Environmental Audit 
Committee on 11th July 20181 when he said that principles “don’t have the status of law 
itself”. As the consultation document says on page 6, the environmental principles listed in 
the consultation document are not set down in one place or their role in policy-making or 
delivery defined. Consequently, there is an unhelpful and inappropriate lack of clarity as to 
how environmental principles are to be applied in law in Northern Ireland and this reduces 
the relevance and effectiveness of those principles, primarily through reduced compliance. 

 

SNI is therefore concerned at the limitations of the Environment Bill which say that Ministers 
of the crown (and so not all public bodies) shall only ‘have regard to’ the Policy Statement. 
This is much more limited than current EU law, where the environmental principles are 
binding on all public authorities2. SNI believes that the application of the environmental 
principles adopted in NI must have a statutory basis and be binding on all public authorities 
to ensure there is no weakening of environmental principles and law in NI. 

 

The importance of the statutory basis for environment principles was also highlighted by 
Greener UK3 which described the clauses on environmental principles in the Environment Bill 
as largely unchanged from the draft Environment (Principles and Governance) Bill, despite 
very clear evidence that emerged during pre-legislative scrutiny, including from leading 
academic experts, on the need for these clauses to be strengthened. As Greener UK stated 
the experts concluded that the bill does not maintain the legal status of environmental 
principles as they have come to apply through EU law and that the  

 

“almost total relegation of the role of environmental principles to the Policy Statement ... 
undermines their legal influence to the greatest extent possible ... To fail to articulate their 
legal effect in any substantive way in the draft Bill is to fail to give environmental principles 
the kind of overarching legal role [that they currently have]”. 

 

The House of Commons Environmental Audit Committee4 also recommended that, in 
relation to the Environment Bill, 

 

“the environmental principles are put on an unqualified legal basis in relation to 
environmental policy. All public bodies should have a duty to apply the principles as is 
currently the case under EU law.” 

 

The need for a statutory basis for environmental principles has also been confirmed by 
DAERA in evidence to the NI Assembly AERA Committee when DAERA officials said  

“if the principles are not reinstated, as it were, into domestic law by the Bill, we will lose 
them.”5 
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The Ulster Farmers’ Union has stated it would support the inclusion of such principles in 
legislation with a policy statement outlining clearly how these principles are to be 
interpreted to ensure clarity and transparency for farmers planning their businesses future6. 

 

SNI believes the case for transposing the environmental principles into law is therefore clear 
and strong.  

 

However, the five principles listed above are not the only ones that should apply in NI. NI 
should also be guided by the Aarhus principles including the principle of access to 
environmental information and access to justice in environmental matters; the principles of 
sustainable development (in line with the SDGs); the principle of non-regression of  
environmental laws; the principle of maintaining and enhancing natural capital and the 
principle of improving human health and wellbeing.   

 

As regards the principle of non-regression of environmental laws, SNI believes Part 2 of 
Schedule 2 of the Environment Bill should be amended to include a binding target on non-
regression so that current standards cannot be weakened or watered down. The State of 
Nature Report (2019)7 clearly demonstrates that Northern Ireland’s terrestrial, air, water, 
and marine environments are suffering, with 11% (272) of the 2,450 species found in 
Northern Ireland that have been assessed using the IUCN Regional Red List criteria, and for 
which sufficient data were available, threatened with extinction from Ireland as a whole. SNI 
believes a non-regression clause to prevent any further biodiversity loss would be essential. 
This is supported by the NI Assembly Agriculture, Environment and Rural Affairs (AERA) 
Committee which said it is critically important that there should be no regression8. While the 
UK government has decided to not include a non-regression clause in the Environment Bill, 
SNI understands that Scotland and Wales are considering introducing non-regression clauses 
in their devolved legislation and that would be open to the NI Assembly to do the same in 
the future.   

 

SNI also supports the requirement for DAERA to publish a statement of policy relating to the 
application and interpretation of environmental principles. It is important that this is shaped 
by expert advice, in a consultative and transparent manner, and should be scrutinised and 
approved by the NI Assembly. The lack of progression on the Policy Statement is a serious 
concern.   
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ENVIRONMENTAL IMPROVEMENT PLANS 

 
Q2:  How do you feel alignment of the Environment and Green Growth 

Strategies can be best achieved? 
 

SNI is concerned about how the Environment and Green Growth strategies will be aligned. 
SNI notes that thee Minister in his foreword to the consultation said that in relation to the 
proposed Green Growth strategy, the aim of Green Growth is, amongst other things  

 

“To transform our society to net zero by 2050, protect and enhance our environment and 
sustainably grow our economy.”. 

 

The Green Growth approach is described on page 4 of the consultation document as:  

 

“essentially a roadmap to achieving net zero carbon by 2050, protecting and enhancing our 
environment and sustainably growing our economy.” 

 

SNI would support the Minister and the department taking action through the Green Growth 
strategy to ensure that NI transforms to a net zero carbon economy by 2050 with an 
important caveat that ‘growth’ is for the specific purpose of increasing economic and social 
well-being at a citizen level and is not driven by or monitored in terms of so-called 
‘traditional’ economic growth metrics such as GDP. The Department must establish a clear 
action plan which has a statutory basis, as referred to in SNI’s response to question 1, as an 
essential element of any future strategy and which will outline how these aims will be 
achieved. 

 

SNI is concerned about the current government emphasis on economic growth, albeit ‘green 
growth’, rather than on wellbeing and prosperity. Humanity’s 21st century challenge is to 
meet the needs of all within the means of the planet. In other words, ensure that no one falls 
short on life’s essentials (from food and housing to healthcare), while ensuring that 
collectively we do not overshoot our pressure on Earth’s life-supporting systems, on which 
we fundamentally depend – such as a stable climate, fertile soils, and a protective ozone 
layer.  

As such, SNI believes the UN Sustainable Development Goals (SDGs) should be the 
foundation for the Environment Bill and a guiding principle for Northern Ireland as referred 
to in SNI’s response to question 1.  SNI believes that rather having a focus on growth the 
Minister, DAERA and indeed the NI Executive should focus instead on citizen wellbeing, in 
line with the stated aim of the Programme for Government and with the approach of the 
Scottish Government9 in the Wellbeing Economy Governments (WEGo)10 which involves the 
Governments of Scotland, Iceland, New Zealand, Wales and Finland11 working together to 
develop ideas on how economies can promote the broader wellbeing of the population. 
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ENVIRONMENTAL GOVERNANCE IN NORTHERN IRELAND 

Q3:  Should the OEP be implemented in Northern Ireland? 

 Yes ☒ 

 No ☐ 

 If no, how would you envisage we maintain existing systems of 
environmental governance? 

   

 

 Additional comments 

The OEP is needed in NI in order to undertake some of the responsibilities of the Court of 
Justice of the Europe Union (CJEU) and so to reduce any governance gap that may develop 
as a result of Brexit. SNI welcomes the decision to establish the OEP as a non-departmental 
public body as that offers an essential degree of independence. SNI also welcomes the 
contribution of DAERA to the establishment of the OEP during the absence of a functioning 
Executive and the Assembly’s support for the provisions relating to establishing an OEP in NI.  

 

However, the powers of the OEP are limited, compared to the powers of the CJEU. For 
example, the OEP will not have the power to fine a public body found to be in breach of 
environmental legislation or compel any such body to undertake remedial actions that would 
be deemed as essential in order to protect or preserve or enhance biodiversity or reverse 
damage done or likely to be done. Instead the OEP can only issue advisory notices requesting 
compliance which are not legally binding. This lack of any legal power to stop damaging or 
potentially damaging activities likely to breach environmental law makes the OEP ineffectual 
in a critical respect and has led to the OEP being described by one legal expert as  

 

“a watchdog with a narrow remit and no teeth”12 

 

The OEP is also limited by the fact that it can only require a judicial review of decisions made. 
The weakness of this position was also highlighted by QUB13 Policy paper on the future of 
environmental governance in NI which referred to a 2018 UKELA report which described  
judicial review as ‘ill-suited to issues by discussion and negotiation which has been a valuable 
feature of the Commission’s investigatory functions’. The weakness of judicial review as a 
tool for the OEP was also highlighted by the Aarhus Convention Committee finding, in 2014 
and 2017, that all parts of the UK have very high financial barriers to access to justice on 
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environmental matters14. By comparison the CJEU could impose significant fines (running to 
tens of millions of Euros) and require remedial action to protect the designated features of 
a site. The fact that similar powers have not been made available to the OEP represents a 
critical failing of the process. In effect this renders the OEP effectively powerless to stop 
damaging or potentially damaging activities and this is in direct contradiction of the 
principles outlined in the discussion document, most notably, the polluter pays principle, as 
the OEP will not have the power to compel a polluter to stop a damaging activity or pay for 
pollution it caused.  

 

SNI supports the establishment of the OEP in NI on the basis that it is a temporary measure 
as SNI believes that the best and only option remains for an independent Environmental 
Protection Agency (EPA) to be established in Northern Ireland. This would also deliver the 
commitment in the New Decade New Approach15 which says 

 

“The Executive will establish an Independent Environmental Protection Agency to oversee this 
work and ensure targets are met.” 

 

However, no reference was made to this commitment when, on page 4 of the discussion 
document it says “The New Decade, New Approach (NDNA) agreement also makes a number 
of commitments relating to the Environment.” 

 

SNI supports an independent EPA that will be able to review and regulate the operations and 
functions of the public and private sector and individuals as opposed having two regulatory 
bodies in NI -  NIEA and the OEP -  especially when the OEP will only have limited remit in 
relation to the functions of the public sector, will not be independent from government and 
cannot issue fines for non-compliance or stop damaging or potentially activities. The 
independence from government is of fundamental importance to the likely to the success or 
other wise of the environmental regulator in Northern Ireland. Significantly, in oral evidence 
to the AERA Committee DAERA officials have said that16  

 

“Ultimately, an OEP cannot ever be as independent as the Commission would have been.” 

 

SNI believes this indicates the limited potential effectiveness of the OEP. 

  

SNI believes that there should be new legislation presented to the NI Assembly to create an 
independent EPA as committed to in the ‘New Decade, New Approach’ document and as 
supported by the NI Assembly motion on 3rd February 2020 which “calls upon the Minister of 
Agriculture, Environment and Rural Affairs to begin immediately work to establish an 
independent environmental protection agency based on models of best practice, that will be 
appointed within 12 months.”.  

The NI Assembly Agriculture, Environment and Rural Affairs (AERA) Committee also 
recommends the establishment of an Independent Environmental Protection Agency to act 
as an overarching body and to ensure independence as soon as possible17. An additional 
consideration in achieving independence for the OEP and any independent EPA that may be 
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established is the nature of how that organisation is funded and this is dealt with in more 
detail in SNI’s response to question 7.  

 

 Please note- If you have indicated that you do believe there should be an 
alternative governance body for Northern Ireland then your answers to 
the remaining questions will be read on that basis.   

 

INTERACTIONS WITH OTHER OVERSIGHT BODIES 

Q4: Are there other public bodies with whom the OEP should establish 
particular arrangements and why? 

 Yes ☒ 

 No ☐ 

 If yes, please elaborate 

The OEP and any future EPA should collaborate with, amongst others: all relevant NI 
government departments, the Agri-food and biosciences institute (AFBI); the Attorney 
General for NI; CAFRE (the College of Agriculture, Food and Rural Enterprise); the UK 
Committee on Climate Change and any NI body set up if and when a NI Climate Change Bill 
is passed; the Council for Nature Conservation and the Countryside; the EU; the NI 
Environment Agency; the Northern Ireland Courts and Tribunals Service; Northern Ireland 
Statistics and Research Agency; Northern Ireland Water; The Utility Regulator; the Planning 
and Water Appeals Commission; the Public Health Agency; Rivers Agency; Forest Service and 
environmental NGOs. 

  

SNI believes that it will be important for the OEP and any future independent EPA continue 
to work with the EU, given the importance of the NI Protocol and EU legislation while NI 
remains in the EU Single Market for goods and Customs Union.    

 

  



 

12 
 

ESTABLISHING THE OEP IN NORTHERN IRELAND 

Q5: Do you have any comments on interim arrangements for Northern 
Ireland? 

SNI is concerned at the delay in establishing the OEP on the basis that that leaves a 
governance gap in NI. According to DEFRA18 the OEP should have started implementing its 
functions by around July 2021. Until such times as the OEP will be up and running in NI, there 
appears to be no mechanism available to the general public in Northern Ireland to challenge 
breaches of environmental laws and principles by any public body. This is unsatisfactory.  

  

This is because the Interim Environmental Governance Secretariat (IEGS) is an interim non-
statutory body they cannot take legal action but will have a “preparatory” function for the 
OEP until it (the OEP) is established. As well as making a complaint to the IEGS/OEP, 
environmental complaints can still be raised through Departmental processes, the Northern 
Ireland Public Services Ombudsman or via the judicial review process. 

 

 

 If suggesting an alternative to the OEP how would you address the longer 
development and implementation period that would result in a lengthier 
governance gap? 

SNI believes that the OEP can continue to operate until such times as an independent EPA is 
established.   

An independent EPA should be established as soon as practicable. 
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APPOINTMENTS, REMUNERATION AND FUNDING 

Q6: Are you satisfied with the arrangement for Northern Ireland 
representation on the Board of the OEP? 

 Yes ☒ 

 No ☐ 

 If you have indicated that you believe there should be an alternative 
governance body, how do you think it should be structured? 

 

   

 

 Additional comments 

SNI welcomes the establishment of the OEP in Northern Ireland and the fact that there will 
be NI representation on the board of the OEP. However, the process of the appointment of 
the first chair of the OEP by the DEFRA Secretary of State and jointly with DAERA thereafter 
leaves the door open for the chair and other executive members and board members to be, 
in effect, political appointees rather than being appointed solely on merit (qualifications, 
skills and experience). In the interest of open government, SNI believes that the appointment 
process should be based on merit and be as open and transparent as any other public 
appointment would be.     

 

The current proposals run the risk of compromising the membership of the OEP and by 
extrapolation the day to day operation of the OEP by facilitating the appointment of political 
appointees, if the DEFRA Secretary of State so chooses. This exemplifies the concerns that 
SNI has in relation to the independence (or in this case the potential lack of independence) 
of the OEP. SNI also believes that there needs to be a level of scrutiny of the appointment 
process for the OEP by the NI Assembly.  
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APPOINTMENTS, REMUNERATION AND FUNDING 

Q7: How do you think the OEP or an alternative should be funded in Northern 
Ireland?  

It is essential that there is an independent source of funding in order to enable the OEP and 
the future independent EPA to function effectively. This point was made very clearly by 
Greener UK19 which said that  

 

“In order to perform its functions adequately, and to ensure that the OEP can pursue its own 
strategy in fulfilling its functions, it must be free from the influence of government. A crucial 
element of this independence rests on the source and structure of the OEP’s funding.” 

 

Greener UK20 and the UK Environmental Law Association (UKELA)21 have recommended that 
the OEP is funded by Parliament  as funding from an independent source, such as Parliament, 
will help to preserve the OEP’s independence, enabling it to set its own strategic direction. 
The National Audit Office (NAO) is funded in this way, as is the Northern Ireland Audit Office 
(NIAO), which is totally independent of government and is funded by the NI Assembly22.  

 

Greener UK has described the power available to the Secretary of State of absolute discretion 
to determine the level of funding the OEP should receive as an arrangement that “further 
undermines the independence of the OEP.23” 

 

SNI believes the same principle applies to the question of how the OEP (and any future EPA 
in NI) should be funded as there is a risk that if a department which is a significant, main or 
sole sponsor of the OEP (or EPA) is also to be closely scrutinised by the OEP (or EPA) then 
that creates a potential conflict of interest and a risk of a chilling factor for the OEP (or EPA) 
in that it as an organisation and its’ staff may feel pressured to, on occasion, ‘go easy’ on  
that department or any other branch of government if those branches are connected to the 
main sponsor of the OEP (or EPA). By ensuring that the funding of the OEP (and any future 
EPA) is independent of government, this would help the OEP (and any future EPA) to be able 
to act more independently and be seen to be more independent, which is an important 
consideration.  

 

It is also important that whatever the (independent) source of the funding for the OEP and 
any future independent EPA, it is multi-annual, as is the case for the Environment Agency 
and the Office for Budget Responsibility (OBR), so that the OEP (and any future EPA) can set 
its own strategic direction. According to Greener UK24, the Treasury has noted that that the 
security offered by a multi annual funding approach “supports the OBR’s independence and 
ability to manage its resources effectively in the medium term. This approach for independent 
fiscal institutions is consistent with international best practice, strengthening institutional 
independence through delegated budgetary autonomy”.  

The level of funding must also be appropriate to enable the OEP (and future EPA) to deliver 
the level of service necessary.     
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 If an alternative, how would you justify the additional costs that would 
be involved in establishing a bespoke Northern Ireland approach? 

The level of investment needed to establish an independent EPA has the potential to also 
save money in the long run from avoided clean up and remediation costs, for example, 
especially if problems can be diagnosed and treated in the early stages of the problem.   

 

Additional comments 

   

 

PRACTICAL ARRANGEMENTS AND EXTENT 

Q8:  Should there be a permanent office in Northern Ireland?  

 Yes ☐ 

 No ☒ 

 How should it be staffed? 

 

  
The OEP will need to have an appropriately resourced office in NI. However, SNI 
regards the OEP as a temporary option. Ultimately Northern Ireland needs to have 
an independent EPA and as such, while SNI would support the OEP having an office 
in NI, that office should not be permanent because the OEP should not be 
permanent. An independent EPA is a necessity for the improved protection of NI’s 
environment and SNI would support the establishment of a permanent office for an 
independent EPA.   
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PRACTICAL ARRANGEMENTS AND EXTENT 

Q9: What other practical arrangements should be addressed in advance of 
setting up the OEP or an alternative in Northern Ireland? 

In advance of the OEP being established in NI, the Minister and the department should take 
all necessary and appropriate steps to ensure that the OEP is resourced and ready to handle 
complaints from the day it opens. It is equally important for the Minister and Department to 
raise awareness of the roles and responsibilities of the OEP and raise awareness of how 
members of the general public can make a complaint to the OEP. The complaints process 
should be made as clear and straightforward as possible, for example, by having a clear point 
of contact for complaints.  

 

 

 

FUNCTIONS OF THE OEP 

Q10:  Are you satisfied that the OEP or an alternative should carry out the 
described functions in Northern Ireland? 

 Yes ☐ 

 No ☒ 

 Additional comments 

SNI is not satisfied with the described functions of the OEP as a long-term solution because 
there is a split in responsibilities between the OEP which will oversee and regulate the 
public sector and NIEA which is responsible for regulation the private sector and individuals. 
This split in responsibilities is sub optimal. In the short term, SNI recognises that establishing 
the OEP is necessary, and in that context SNI welcomes the establishment of the OEP, but 
it is not the optimum solution. In addition, at the time of writing, the powers available to 
the OEP are insufficient, as outlined in SNI’s response to question 1. Since the OEP, lacks 
the necessary powers required to execute its functions effectively then SNI is not satisfied 
that the OEP will be able to carry out the functions described in NI and so we would ask for 
the powers of the OEP to be extended.   

 

Given the division of responsibilities for environmental regulation between the OEP and 
NIEA, there are also issues relating to the current structures of NIEA especially in relation 
to where NIEA is responsible for regulating the activity of other government departments. 
England, Scotland, Wales and the Republic of Ireland all have independent environmental 
regulators. The regulatory body in NI, NIEA is not independent of government but an 
executive agency of government. This raises serious concerns regarding the effectiveness 
of environmental regulation as NIEA is potentially compromised by those structures, 
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especially in those situations where NIEA is responsible for regulating the activity of other 
government departments. Will NIEA be completely free to review, criticise and even take 
legal action against another branch of government? The evidence this far suggests the 
answer to that question is no. This is illustrated by the many clear, well documented failings 
over many years to properly protect the horse mussel beds in Strangford Lough in line with 
the requirements of the EU Habitats Directive and the development of one of the largest 
illegal waste dumps in the whole of Europe at Mobuoy in Derry, just to give two examples.  

 

Northern Ireland’s poor performance in relation to complying with EU directives was 
highlighted by the admission from DAERA staff in evidence to the AERA committee in June 
2016 that there were a number of infraction cases ongoing at that time25 across a range of 
environmental responsibilities relating to the Water Framework Directive, Waste 
Framework Directive, Habitats Directive, Strategic Environmental Assessment Directive, 
Environmental Impact Assessment Directive and Urban Waste Water Treatment Directive 
and potentially one in relation to air quality. This is indicative of serious failures of 
environmental monitoring, compliance and regulation in NI. SNI understands that NI is 
currently the subject of a complaint to the EU for failure to properly implement the EU 
Water Framework Directive (WFD). While it is difficult to draw firm conclusions in relation 
to this live case, it seems clear that there are ongoing issues with environmental 
monitoring, compliance and regulation in NI.     

 

SNI is also  concerned that the amendments to the Environment Bill which allow the 
Secretary of State26 and DAERA27 to issue guidance on enforcement policy and functions 
could mean that there is potential for the independence of the OEP to be compromised in 
so far as the OEP can only step in when a potential failure to comply with environmental 
law is considered serious and both the Secretary of State DEFRA and DAERA are allowed to 
issue guidance over what kind of breaches should be considered ‘serious’. This could allow 
government to inappropriately limit the operations and remit of the OEP. 

 

SNI believes that in the medium to longer term, NI needs an independent EPA which is 
independent from government and which should be an advisor and regulator of 
environmental policies, principles and laws and whose remit must include public bodies, 
private sector bodies and individuals. This independent EPA must have a much greater 
range of powers than is proposed for the OEP, including the power to hold government 
departments to account and to impose fines for breaches of the law, require remedial 
action as and where appropriate and to pursue to criminal prosecution against individuals 
and organisations, as appropriate in conjunction with the relevant bodies including the 
Police Service and the Crown Prosecution Service. An independent EPA should also have 
the power to impose immediate stop orders on any development that is not fully compliant 
with the law or is likely to be non-compliant with the law. SNI believes that it would be 
appropriate for such a body to be established as a non-departmental public body with a 
secure, independent source of appropriate, reliable long-term funding (as outlined in 
response to question 7). 
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TRANSBOUNDARY ISSUES 

Q11: What bodies should the OEP or an alternative be working with on 
transboundary issues? 

Amongst the bodies the OEP or independent EPA should work with on transboundary issues 
are: the British-Irish Council; the European Chemicals Agency; the European Environment 
Agency; the Court of Justice of the European Union; the Loughs Agency; the Joint Ministerial 
Committee (for intergovernmental matters e.g. Inter-Ministerial EFRA); the National Parks 
& Wildlife Service; the Irish EPA; the North-South Ministerial Council and eNGOs.  

 

 

 If an alternative, what arrangements should that body have for working 
with the OEP? 

SNI believes that ultimately an independent EPA needs to be established in Northern 
Ireland and this should ultimately replace the OEP, though there is likely to be transition 
period when the EPA is being established.   

 

 Other comments 

Northern Ireland is required to automatically adopt any changes to the EU environmental 
regulations listed in Annex 2 of the NI Protocol and new regulations can be added to the 
Annex. Any potential divergence between this jurisdiction and EU legislation as a result of 
the Bill could have implications for the Protocol and therefore for access to the EU single 
market e.g. for the agri-food sector. This raises further questions such as which takes 
precedence, what are the implications for common frameworks and who will be 
responsible for enforcement. 
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